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CRIMINAL LAW AMENDMENT (HOMICIDE) BILL 2008 
Committee 

The Deputy Chairman of Committees (Hon Ken Travers) in the chair; Hon Sue Ellery (Minister for Child 
Protection) in charge of the bill. 

Clauses 1 to 3 put and passed.  

Clause 4: Section 23 replaced by sections 23, 23A and 23B — 

Hon SIMON O’BRIEN: The opposition will support clause 4. Sections 23 and 23A are substantially already 
part of the Criminal Code, so we do not have any problem with them continuing. However, it is worth 
commenting on proposed section 23B. The explanatory memoranda indicates that this proposed provision 
incorporates that part of existing section 23 relating to accident. I am not sure that I was quite able to follow how 
that occurs. The opposition does not have a problem with the so-called eggshell skull rule that is incorporated in 
this new provision. Can the minister indicate where that part of the provision currently exists?  

Hon Sue Ellery: I am advised that that notion does not exist in statute; it is a principle in common law in 
Western Australia.  

Hon SIMON O’BRIEN: I am glad I spent a long time trying to look at every possible angle of the Criminal 
Code after reading that part of the explanatory memorandum that says that it does incorporate part of existing 
section 23! That is obviously a typo. Be that as it may, it is worth noting that this provision seeks to deliberately 
enshrine in law that which has been contemplated by the courts on other occasions and is now to be included in 
the statute by the Parliament. It relates to a situation that is sometimes described, I think, by the courts as a 
principle that “The victim is as you find him”. I think that is a near enough approximation of the expression. An 
example that is sometimes used is when someone is assaulted by a punch to the head and the victim has what is 
called an eggshell skull, in colloquial parlance, meaning that if the person with a weakened body part—in that 
case the skull—were struck by a punch which, although it might hurt any person with an ordinary skull, it would 
not seriously permanently injure or kill that person. However, because of the weakness that the victim has in his 
or her basic makeup, it can become a fatal injury. This could be related to the so-called one-punch killing, 
although it is not the specific provision that the government intends to use. As I said before, that relates to 
section 281, which we will deal with in due course. This makes it clear that, if the victim is unfortunate enough 
to have a weakness in his makeup that maximises or exaggerates the effect of a blow or an assault, that is no 
excuse from the point of view of the accused. It is unfortunate for the victim to be in that situation; in a sense, it 
is unfortunate for the person who assaulted the victim. The fact is that the principle of “The victim is as you 
found him” is to be enshrined in law. If people want to go around punching people and claiming they did not 
really mean to kill them or smash their skull, that will no longer be something that can be relied on as a defence.  

Hon Sue Ellery: It cannot be relied on alone.  

Hon SIMON O’BRIEN: Indeed. We will certainly support this amendment.  

Clause put and passed.  

Clause 5: Section 25 replaced — 
Hon SIMON O’BRIEN: This clause relates to people’s degree of criminal responsibility for an act or an 
omission made in an emergency situation. I will not be any more precise than that in describing what it is about 
because that is not the basis of my question. The opposition thoroughly agrees with the new section. However, 
the question has been raised about the future of the defence, or partial defence, of provocation. It might be useful 
to get some of this on the record. Later on, we will deal with replacing section 248, for example, with a new 
section. Section 248 is referred to in proposed section 25(1). Section 248, which is to be repealed a little later in 
this process, relates to self-defence against unprovoked assault. An amendment will also seek to delete section 
249, which relates to self-defence against provoked assault. Some of those provisions will be subsumed by the 
government’s proposed changes. However, that leaves section 246 of the code, which provides the defence of 
provocation. Does this proposal before us impact in any way on section 246 as it exists at the moment—the 
defence of provocation—and can the minister explain to the house what the future will be for the defence of 
provocation?  
Hon SUE ELLERY: No; it does not impact on section 246 of the code. However, the Attorney General 
announced in the other place that the government intends to review those provisions. I understand that work has 
already begun on that.  
Hon SIMON O’BRIEN: This happens from time to time when bills have titles that sound alike or when the 
subject sounds alike. Is the minister saying that the question of the defence of provocation is a matter for another 
day?  
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Hon Sue Ellery: Yes.  
Clause put and passed.  
Clause 6: Section 31 replaced by sections 31 and 32 —  
Hon SIMON O’BRIEN: I move —  

Page 6, after line 18 — To insert —  

(3) This protection does not extend to an act or omission which would constitute an 
offence punishable by life imprisonment, or an offence of which grievous bodily 
harm to the person of another, or an intention to cause such harm, is an element. 

It is proposed that section 31 of the Criminal Code be replaced by proposed sections 31 and 32. Proposed section 
31 relates to acts done with lawful authority. I will not discuss that any more now because I do not think it needs 
to be discussed and we do not have a query about that particular provision. Proposed section 32 is about duress. I 
bring the attention of members to this because it is an important point. Proposed subsection (1) states — 

A person is not criminally responsible for an act done, or an omission made, under duress under 
subsection (2).  

We are quite happy to contemplate circumstances whereby it is an excuse from what would otherwise be 
criminal behaviour if someone commits an act or makes an omission as a result of duress. So far so good. We 
would all agree that that is reasonable. That has to be qualified and parameters have to be set. That is proposed to 
be done under proposed section 32(2), which states — 

A person does an act or makes an omission under duress if — 
(a) the person believes — 

(i) a threat has been made; and  
(ii) the threat will be carried out unless an offence is committed; and  
(iii) doing the act or making the omission is necessary to prevent the threat from 

being carried out;  
and  

(b) the act or omission is a reasonable response to the threat in the circumstances as the 
person believes them to be; and 

(c) there are reasonable grounds for those beliefs.  
A lot of qualifying parameters have been set there. Although the record will not show it, I verbally emphasised 
the word “and” as I joined those separate requirements together. There is a further reverse exception under 
proposed subsection (3), which states that the first two subsections do not apply; that is, there is no excuse of 
duress if the threat is made by or on behalf of a person with whom the person under duress is voluntarily 
associating for the purpose of carrying out some unlawful purpose in the first place, to use layman’s terms. That 
all seems very reasonable. That is the opposition’s view. However, one thing is missing; that is, how far does this 
extend? What sort of act or omission can one carry out under the excuse of duress? Is there a need to draw a 
line? The amendment standing in my name on the notice paper proposes the insertion of a new subsection in 
these terms — 

(3) This protection does not extend to an act or omission which would constitute an offence 
punishable by life imprisonment, or an offence of which grievous bodily harm to the person of 
another, or an intention to cause such harm, is an element.  

Although the idea of duress is something that we need to consider, it also needs to be restricted in some sense. 
We do not want duress to be seen as some sort of excuse to engage in excessive behaviour. A colleague of mine 
in another place suggested that the way to deal with this is to oppose clause 6, to maintain the status quo of 
existing section 31, which does what the new sections 31 and 32 are basically proposing to do but, most 
importantly, ensures that the act or omission done under duress does not go to the extent of committing what we 
used to call a capital offence or grievous bodily harm.  

In considering this matter, I ask the committee of the whole to look at it in this way. This contemplates 
something that I think would be a very rare occurrence. It probably happens when people are required to do 
things against their will under duress because they think if they are not required to do something or if they do not 
do something, they will suffer some adverse consequences and say that the best thing to do is to go along. 
Sometimes it may even be the case—I think it would occur fairly rarely—that people would suffer duress to 
commit a criminal act, or what would otherwise be a criminal act if it were not for this provision. I suspect—
maybe the minister can tell us—that this would probably not occur in many cases.  
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Hon Sue Ellery: That is correct.  

Hon SIMON O’BRIEN: I would then go so far as to venture that it would be almost unknown that someone 
would be, for want of a better word, required through duress to kill someone or to commit grievous bodily harm. 
There has to be a point at which there is a responsibility to say, “No, I am not going to do that”, even though the 
person may be under duress. As we have already said, and as everyone has acknowledged during the second 
reading debate, it does not get much more serious than committing murder. We are of the view that duress 
should not be an excuse to commit murder, including within the definition of murder. I include within this 
proposal the exclusion of offences of grievous bodily harm. I do not know whether we will ever need this. If we 
were ever confronted with such an extraordinary situation, why would we not require it if that hypothetically 
were to happen? We have to be very careful here. Even members on the crossbenches need to be concerned that 
we are consistent and that to the greatest extent possible we are not saying that there are all sorts of occasions on 
which it is quite okay to kill people. That can lead, I suggest, to many unfortunate outcomes if we allow our 
legislation to be peppered with those sorts of provisions. I look forward to the minister’s response to my 
amendment. 

Hon SUE ELLERY: The government will oppose this amendment. However, the honourable member is right—
this is not a matter to be taken lightly. Indeed, the Law Reform Commission canvassed in its report the factors 
that it weighed up when determining whether to extend the defence of duress to murder. I take the committee to 
page 196 of the report of the Law Reform Commission. At the top of the page, the debate about whether an 
accused’s killing of another person may extend beyond self-preservation is continued. Further down the page, 
under the heading “The protection of others”, the report states — 

A far more compelling justification for extending duress to murder is that a person might be compelled 
to kill one innocent person in order to save another innocent person. If an accused was confronted with 
the choice of killing an innocent stranger or allowing his or her child to be killed, it would be unfair to 
hold the accused accountable as a murderer. The Law Commission (England and Wales) was told that if 
duress is not available as a defence to murder the law would be saying that ‘it is better to prevent the 
death of a stranger than to prevent the death of one’s children’. 

The report then goes on to canvass some of the other issues. Having canvassed those issues, on page 198, the 
report states —  

Notwithstanding the arguments against extending the defence of duress to murder, the Commission is 
convinced that it is appropriate to do so. The Commission has not reached this conclusion lightly: it 
recognises that excusing the killing of an innocent person raises complex moral questions. However, it 
must be emphasised that extending the defence of duress to murder does not mean that every time a 
person kills under duress he or she will be relieved of criminal responsibility. 

In fact, the circumstances must be taken into account. The report continues — 

The recommended new defence of duress is not easy to make out. In practical terms, it is unlikely that 
the defence would ever be successfully raised in a murder trial. Bearing in mind both rationales for the 
defence—the avoidance of greater harm and the terrible predicament faced by a person acting under 
duress—the Commission believes that it is necessary that the criminal law provides for the possibility 
that in extreme circumstances — 

The circumstances must be extreme — 

an accused should not be held criminally responsible for killing under duress. 

The government understands the moral dilemmas raised by the proposition as canvassed by the honourable 
member and considered by the Law Reform Commission. It is a difficult test to meet, and not one that would be 
expected to come before the courts every day, or indeed with any frequency at all. However, on balance, having 
considered all the factors that the commission itself took into account, the government thinks it has the right 
protections in place in the legislation before the chamber, and for those reasons will not support the amendment. 

Amendment put and negatived. 

Clause put and passed. 

Clause 7: Section 244 amended — 
Hon BRUCE DONALDSON: I seek some clarification. Proposed new subsection (1A) is very interesting. This 
is a very grey area in which many people are confused about how they are being protected. It has to do with 
home invasions. The proposed subsection reads — 

Despite subsection (1), it is not lawful for the occupant to use force that is intended, or that is likely, to 
cause death or grievous bodily harm to a home invader unless the occupant believes, on reasonable 
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grounds, that violence is being or is likely to be used or is threatened in relation to a person by a home 
invader. 

At what stage must an occupant make that decision on reasonable grounds? Must the occupant ask the home 
invader whether he has a knife, a baseball bat or a jemmy bar, or has picked up a shovel from outside in the 
garage as he came into the house? At what point, given the circumstances, is a person to be judged on those 
reasonable grounds? I would like some clarification. I know that this provision has been around for a long time 
and changes have been made since I have been in Parliament to what constitutes one’s own property. This word 
“unless” is controversial in some form, because it says that a person must make a split-second decision on 
reasonable grounds that he can use the force that the home invaders intend to use against him, and that could lead 
to a death. Where does the occupant, or the owner of that property, really stand? 

Hon SUE ELLERY: The words “on reasonable grounds” are included quite deliberately so that the particular 
circumstances of the home invasion and the situation that a person finds himself in can be taken into account by 
the court. For example, if a person is lying in bed asleep in the middle of the night and then awakes to find 
somebody in his bedroom hovering over him, that is one particular set of circumstances in which the court might 
take the view that that person reasonably believed that violence was likely or was being threatened. It would be 
impossible for a piece of legislation such as this to set out in prescriptive form all the precise circumstances that 
a court might be expected to consider. The law already says that an occupant must believe on reasonable grounds 
that a home invader intends to commit an offence, or is committing or has committed an offence in the dwelling 
or in an associated place. The words “on reasonable grounds” are already in the legislation. The purpose of those 
words is to allow the court to take the particular circumstances into account. It is simply not possible to prescribe 
those circumstances in a piece of legislation such as this. 

Hon BRUCE DONALDSON: I thank the minister for that very interesting explanation, and no doubt it is 
correct. By the same token, whether or not it is in this legislation, there is a belief in the wider community that 
one’s home is one’s castle etc. A person who is defending himself is not supposed to use any more force than is 
used against him. That is in the Criminal Code. People are not supposed to use excessive force to try to stop a 
home invasion from occurring. How is that assessment made? If an invader has a knife or a jemmy bar in his 
hand, the occupant will know that there is likely to be a violent outcome. However, the occupant might not know 
of that circumstance and must make a split decision about how much force should be used. Some people might 
sleep with a knife under their pillow at night, for all I know, and others might keep a golf club handy. A whack 
across the head with a golf club could really hurt someone. Many people are scared in their own homes. Women 
especially are very nervous at night on their own and sometimes arm themselves with all sorts of things. If they 
are the victims of a home invasion, they must make a split decision about whether the invader will be violent. I 
know that the courts have to make that decision. This is a very grey area in the community. 

Hon SUE ELLERY: The proposition has been put that a person who finds himself or herself the victim of a 
home invasion must make a split decision. You betcha they will make split decision about whether they are at 
risk. I know that I would. The answer to the question remains that the court would have to have before it 
evidence that the occupant had reasonable grounds to believe that violence was being or was likely to be used or 
was threatened to be used. That is a pretty broad set of circumstances. The legislation is written in such a way 
that the court will take the particular circumstances into account. 

Hon SIMON O’BRIEN: Hon Bruce Donaldson is right to raise this matter as it reflects community concerns 
and calls to mind previous debates about this matter in the public domain. I offer two observations that may be 
worth noting. Firstly, under the current provisions, a person in peaceable possession of a dwelling may use any 
force or do anything else that the occupant believes on reasonable grounds to be necessary to prevent a home 
invader from entering, to cause a home invader to leave, to make defence against violence used or threatened, or 
to prevent a home invader from committing any other offence on the dwelling or associated place. That is a 
pretty wide power of self-defence in the existing provision. Secondly, what is the net effect of proposed section 
244(1A)? I am not sure whether it does not actually extend the ability of someone to use force—in this case 
deadly force—to defend against a home invasion. I am a little surprised that the government has come up with 
this proposal. Although proposed subsection (1A) states that it is unlawful for the occupant to use force that is 
intended or likely to cause death to a home invader, it also creates an exception; that is, unless the occupant 
believes on reasonable grounds that violence is being or is likely to be used or even is threatened by a home 
invader. There is a big difference between having reasonable cause to think that deadly force is the only way an 
occupant can defend his property from a home invader and what is provided for in the proposed subsection. 

Hon Sue Ellery: This is not about what an occupant can do to protect property but what an occupant can do to 
protect himself if he believes that he is under threat. 

Hon SIMON O’BRIEN: This is in the presence of a home invader. It is a home invasion situation. The minister 
is quite right that this defence cannot be used to defend property. If a kid pinches an apple off a person’s tree or 
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pinches a sprinkler, deadly force cannot be used against the kid to punish him for doing it. However, it is clear 
that proposed subsection (1A) states that if the occupant believes that violence is likely to be used or is 
threatened, which would include the commencement to use violence, then force that is intended to cause, or is 
likely to cause, death or grievous bodily harm can be used. I am a little surprised that the government has seen fit 
to include this subsection because to my mind it increases the possibility of people being killed. 

Hon Sue Ellery: It is to distinguish between what a person can do to protect his property and what he can do to 
protect himself from violence. That is the difference. The Law Reform Commission itself at page 176 of its 
report is specific about that. It says that the Criminal Code ought to be amended by adding that force intended to 
cause death or grievous bodily harm cannot be used in defence of property only. 

Hon SIMON O’BRIEN: Yes. My concern is that this could be interpreted by some—quite wrongly—to mean 
that if an occupant thinks someone will offer them violence, the occupant is entitled to kill that person. The 
proposed subsection does not say that at all and we certainly do not want people to think that that is the case. 
Someone could easily read this proposed subsection to mean that if a home invader—it might be someone who 
wants to pinch a sprinkler—is challenged and the invader says, “Get lost or I’ll thump you”, that is an offer to do 
violence. Someone might think that they are then quite entitled to kill the invader. Again, this is a hypothetical 
situation. I am not sure whether that is exactly what the government is proposing. 

Hon SUE ELLERY: The point I was trying to make to Hon Bruce Donaldson is that the court would take the 
particular set of circumstances into account. For example, in my backyard I have two kinds of sprinklers. I have 
a long plastic clear-green hose that goes into the vegie garden with bits sticking out. Other than strangling me 
with it, I do not think that throwing it at me would be a particularly violent act, although it might be. I also have 
a little metal round sprinkler. If a person hit me with that or threw it at me, it would do me some damage. The 
point I am trying to make, perhaps not elegantly, is that the court will take all the circumstances into account. It 
will take into account what led the occupant to form the reasonable grounds in his mind that violence was likely 
to be used or was threatened by the home invader to be used against the occupant. That is what it is about. The 
court will take the particular circumstances into account. The point that the Law Reform Commission made is 
that a distinction must be made between what a person can do to protect his property and how an occupant ought 
to be able to respond if the occupant has reasonable grounds to believe that violence is about to be perpetrated 
against him. 

Hon SIMON O’BRIEN: It is useful to get that on the record. Our multisprinklered colleague at the table made a 
perfectly adequate point. I am concerned about the way the clause is written. I understand what it is meant to say. 
Proposed subsection (1A) commences by saying that it is not lawful for the occupant to use force that is intended 
to kill someone, unless, unless, unless. That is how it starts, but it could be read the other way around. That is 
something that may be tried in a court of law. We will not delay the passage of the bill. That is the course we are 
going down. The minister referred to a recommendation of the Law Reform Commission. For what it is worth, I 
believe that another draft of this bill said that it was unlawful to use force that was intended or was likely to 
cause not only death, but also grievous bodily harm. The term “grievous bodily harm” was removed because, as 
Hon Bruce Donaldson suggested, there could be many instances during home invasions when the extent of the 
danger confronting people is unknown. A person might have reasonable grounds to suspect that violence will be 
used against him by a home invader who might have picked up a shovel from the garden shed, so the occupant 
might get in ahead of the home invader and give him a good whack with a shovel. As Hon Bruce Donaldson 
suggested, that could lead to a conviction for GBH if it were not for that defence. I understand that is why that 
provision was removed by agreement between the opposition and the government in another place. That helps 
put the clause into as acceptable a form as we are going to get it in the course of our debate on this bill, so we 
will stop debating it.  

Hon BRUCE DONALDSON: My house was broken into while we were asleep in the house. The offenders 
opened all the doors across the front of the house for an easy exit. My wife had left a shovel and a rake outside. 
When the police came, they said that we should not leave that sort of thing lying around. The offenders had 
opened all the doors because they wanted a quick way to get out. In many home burglaries that occur when 
people are sleeping, offenders take a rake or shovel out of the garden shed. The police said that we should never 
think that offenders would not use those things if they were disturbed. That is why I asked the question. A person 
might wake up and chase after an offender, and the next thing he knows, whack, he is hit over the head with a 
shovel. The question is: who can get to the shovel first—the homeowner or the home invader? That break-in was 
a very valuable lesson for me. I add that we now lock everything away. People should not leave anything lying 
around outside their homes.  
Clause put and passed. 
Clause 8: Sections 248, 249 and 250 replaced by section 248 — 
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Hon GIZ WATSON: I would like some further clarification of a matter that I raised in the second reading 
debate about the issue of provocation, which this clause seeks to amend. I mentioned in the second reading 
debate that one issue that was discussed in the course of looking at Western Australian laws that discriminate 
against gays and lesbians is the so-called homosexual advance defence, or the guardsman’s defence as it is 
known. Such cases have occurred, hence the name. The initial case involved a homosexual man who made an 
advance to a guardsman and was murdered, but the guardsman was not convicted of murder. The defence was 
that he was so offended by the advance that it was seen as a provocation. Will this amendment to the bill mean 
that that defence will no longer be available?  
Hon SUE ELLERY: This is not the clause in the bill that deals with that proposition. Nevertheless, I am happy 
to answer the question now. That issue is picked up by clause 12 and the repeal of section 281 of the Criminal 
Code. It will certainly no longer be the case that homosexual advance provocation will be an acceptable defence. 
I am advised that there will be no partial defence. The member asked whether someone in Western Australia 
could claim that defence in relation to a murder. The answer to that question is no.  
Hon Giz Watson: Currently, or following the passage of the bill?  
Hon SUE ELLERY: It is currently a defence. It will not be a defence following the amendments made by this 
bill.  
Clause put and passed. 
Clause 9 put and passed. 
Clause 10: Sections 278, 279 and 282 replaced by section 279 — 
Hon SIMON O’BRIEN: This is a serious matter that really gets to the nitty-gritty of the debate. How much 
time is left in this debate under the changed circumstances before there will be a move to adjourn?  
Hon Kim Chance: I will move to adjourn at 10.24 pm precisely.  
The DEPUTY CHAIRMAN (Hon Ken Travers): I should point out that we will adjourn when the Leader of 
the House moves the adjournment. That is the procedure.  
Hon SIMON O’BRIEN: Indeed.  
I move — 

Page 9, lines 26 to 29 — To delete the lines and insert instead — 
(b) the person intends to do the person killed or another person some grievous bodily 

harm; or 
Clause 10 proposes to replace sections 278, 279 and 282 with a new section 279. I have heard it expressed that 
the idea is to collapse wilful murder and murder into one section. I am not sure whether “collapse” is the word I 
should use. “Combine” is perhaps an effective word. The opposition does not oppose this proposition per se.  
What we are looking at, though, is the new combined definition of murder that will apply. Currently, as I 
mentioned during the second reading debate, a person who unlawfully kills another person, intending to cause 
his death or that of some other person, is guilty of wilful murder. Under the new definition in proposed section 
279(1)(a), if a person unlawfully kills another person, and the person intends to cause the death of the other 
person, that is murder. That is fine. Existing section 279—this is confusing as there is an existing section 279 
and a proposed section 279 that has several subsections folded into it—refers to the current definition of murder. 
Again, as I referred to in my second reading contribution, one situation in which murder is said to exist is when a 
person unlawfully kills another person intending to do to the person killed or to some other person some 
grievous bodily harm. The opposition is proposing that we retain that definition that involves some intent to do 
grievous bodily harm. To support that proposition we need to have recourse to the definition of grievous bodily 
harm, which is contained in section 1 of the Criminal Code, the definitions section. There the term “grievous 
bodily harm” means — 

. . . any bodily injury of such a nature as to endanger, or be likely to endanger life, or to cause, or be 
likely to cause, permanent injury to health 

If we compare that definition that I have just read out with proposed section 279(1)(b), we are immediately 
struck by some similarities. The new provision contemplates a situation in which the person intends to cause 
bodily injury of such a nature as to endanger, or be likely to endanger, the life of the person killed or another 
person. It is a very similar definition at first glance to GBH, but it is missing the element of being “likely to 
cause permanent injury to health”. The government has, presumably, a deliberate reason for applying that subtle 
distinction to certain circumstances; for example, to an offender who assaults a person, intending to cause 
permanent injury to that person, and in the process kills the person. That is not really a minor consideration. We 
should therefore ask the government to advise us before we proceed why it does not just adopt the existing 
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known longstanding definition of GBH as an element in the crime of murder. I have therefore moved the 
amendment standing in my name on the supplementary notice paper as a basis for us to debate that point. 

Hon SUE ELLERY: As the honourable member pointed out, it is true that at first blush, if one does not read the 
whole of the current definition of grievous bodily harm against proposed new section 279(1)(b), one might think 
the definitions are the same. However, they are not the same. The requirement for the new offence of murder 
will include the first half of the current definition. However, to keep the second half of the definition would 
make no distinction in moral culpability between an intention to kill and an intention to cause permanent injury, 
no matter how slight or great that distinction might be. This matter was canvassed by the Law Reform 
Commission at pages 48 to 49 of its report, which I will again quote — 

The Commission agrees with the view that the definition of grievous bodily harm is too broad to satisfy 
the mental element of murder. As the MCCOC — 

That is, the Model Criminal Code Officers Committee — 

observed, the second limb of the definition of grievous bodily harm under the code ‘substantially 
weakens the meaning of the term’. The Commission is of the view that there is a significant difference 
in moral culpability between an intention to cause an injury likely to endanger life and an intention to 
cause a permanent injury to health. For example, an intention to cut off a person’s finger would 
currently amount to an intention to do grievous bodily harm. If such an injury became infected and 
resulted in death the accused should not be convicted of murder. While the conduct is clearly 
reprehensible there is an insufficient connection between the accused’s intention and the resulting 
death. Therefore, the Commission has concluded that only an intention to cause an injury that endangers 
or is likely to endanger life should constitute the mental element of murder. The mental element of 
murder defined in this manner demonstrates close proximity or correspondence with the harm done. 
The Commission does not consider that strict correspondence is necessary provided that the moral 
culpability associated with the relevant intention is equivalent or closely equivalent to an intention to 
kill. Any difference between the moral culpability of a person who intends to cause an injury likely to 
endanger life and a person who intends to kill is minimal. 

The penalty for manslaughter is still substantial—20 years’ imprisonment. The sentencing court would take into 
account the circumstances of the offence, and of course under this bill it will be a full 20 years, not discounted by 
one-third. A death caused with an intention to cause serious and permanent injury would be expected to result in 
a sentence near the upper end of the scale. Therefore, for those reasons we say that the provisions in the bill now 
reflect the consideration given to these matters in considerable detail by the Law Reform Commission, and we 
will oppose the amendment. None of that will shock the honourable member!  

Hon SIMON O’BRIEN: We are grateful to the minister for her response. We are also grateful for the Law 
Reform Commission’s deliberations and advice conveyed through a report that I have already described as very 
useful. However, that may not necessarily be the end of the matter, because what we must do is reflect the 
broader community standards, not what the members of some Law Reform Commission might think. If they 
want to say what legislation will be passed in this place, they can go out and get themselves elected to this place 
and form a government. We are not beholden to do other than take on board and have due regard for the Law 
Reform Commission report. I have already indicated that it is a very useful report by some very learned people, 
but it does not mean that we must adopt its findings. There is an actual and political reality that we must 
recognise. Having said that, I accept that the government’s view is arguable and highly supportable. I do not treat 
it with contempt, but I am determined to proceed with the opposition’s amendment. In support of our 
amendment, a little while ago we proceeded to enshrine in legislation something that the Law Reform 
Commission of Western Australia also agrees with; that is, the eggshell skull principle. In other words, one takes 
his or her victim as one finds him. If the victim has a weak skull when he or she is hit over the scone with a bit of 
wood or something else and, because he or she has a structural weakness, he or she suffers a greater injury to the 
extent of dying, it is not only that person’s problem but also the offender’s problem, because it is no defence. 
The victim must be taken as one finds him. If some low-life thug or organised criminal is having a jolly good 
time—as some thug is described on page 48 of the Law Reform Commission’s report as having had—by 
torturing somebody by cutting off his fingers and as a result the person gets an infection and dies, I reckon the 
thug should go for murder. That is a fair enough reflection of the people who have elected me. It is far more 
likely that the person might die of shock through trauma, blood loss or something else in what is, after all, 
probably a hypothetical situation—a throwback to some of the more unpleasant movie or TV scripts—but 
unfortunately something that might have to be contemplated and can, indeed, happen.  
This is probably the one point of departure. I mentioned during my second reading remarks that this bill sought 
to combine wilful murder and murder into one offence, and then I said “almost”. This is the almost. The existing 
provision at existing section 279 of the Criminal Code provides a definition of murder—not wilful murder, but 
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just murder. It is what currently might be seen as the second degree of murder. Subsection (1) states that if a 
person unlawfully kills a person in circumstances including those in which that person intended to do to the 
person killed, or to some other person, some grievous bodily harm, that person is guilty of murder. A range of 
other criteria could apply; for example, a range of felony murders. If it is murder now, why should it not be 
murder in future?  
I take the point that a penalty of 20 years’ imprisonment will still be available if it is manslaughter. That is what 
it is now and we are not changing it. As members know, 20 years means a starting point of 13 years four months, 
less deductions if an early guilty plea has been given. The time left is chopped in half for parole; that is, if time 
in custody has been allowed for. Such people would be let out of the front of the courthouse rather than the back.  
If it is good enough for that element of grievous bodily harm to be the second degree definition now, it should 
also be one of the elements that could apply to the future sole category of murder. That is the reason that the 
opposition has formulated this amendment. We seek the committee’s support for it. It is now in the hands of 
members.  
Amendment put and negatived.  
Hon SIMON O’BRIEN: I have a further amendment to this clause standing in my name on the supplementary 
notice paper. The opposition persisted with the previous amendment I moved. I did not call a division when the 
amendment was declared defeated. For the record, I note that we proceeded with that. I move — 

Page 10, lines 11 to 20 — To delete the lines. 
This amendment specifically relates to proposed section 279(4). That provision relates to the sentencing of 
people found guilty of murder under this proposed section. We will live with that which has gone before; that is, 
the definition of what is murder. The committee has decided on that question. That is fine. It is not something we 
divided on and we will not oppose the clause on that basis. There is a problem with proposed subsection (4), and 
the opposition wants to make its reservations about it quite clear. I will do so as quickly as I can. The proposed 
subsection reads — 

A person, other than a child, who is guilty of murder must be sentenced to life imprisonment unless —  

It does not relate to sentencing a child; that comes later in the bill and I will not debate that provision. Proposed 
subsection (4) states that a person guilty of murder must be sentenced to life imprisonment. That is currently the 
case. I gave in my contribution to the second reading debate a comparison of the different type of penalties 
people can get if convicted of wilful murder. I mentioned that currently there is a provision for strict security life 
imprisonment, and I explained what that means, or life or life imprisonment, and I explained what that means, 
which is quite different. The penalty is life imprisonment if a person is convicted of murder, as opposed to wilful 
murder. The definition of “life imprisonment” is different from the definition of “wilful murder”. Then, of 
course, there are other penalties for murder and manslaughter. In the first instance this provision requires a 
mandatory sentence of life imprisonment. We will see what that definition of “life imprisonment” is later in the 
debate. Proposed subsection (4) goes on to give two exceptions, which are as follows —  

(a) that sentence would be clearly unjust given the circumstances of the offence and the person; 
and  

(b) the person is unlikely to be a threat to the safety of the community when released from 
imprisonment,  

in which case the person is liable to imprisonment for 20 years. 
The penalty for murder will have a starting position of, I think, 20 years’ imprisonment. Can the minister 
confirm that by interjection? I am sorry; this is something I will ask the minister to clarify but perhaps not by 
interjection. It might be better if I ask the question. The understanding is that if a person is found guilty of 
murder, he must be sentenced to life imprisonment, and the Sentencing Act 1995 will provide that definition. 
However, if a sentence is passed that is clearly unjust given the circumstances and the person is unlikely to be a 
threat if released, the penalty is then 20 years. However, it is a maximum of 20 years, and a discretion is 
available to the courts and applies in those situations in which there is not a mandatory penalty of life 
imprisonment nor, indeed, possibly any term of imprisonment. That is our concern about that particular 
subclause that we are moving to delete. I would appreciate the government’s response to that, although we may 
not be able to progress that.  

Hon Kim Chance: In good time.  

Hon SIMON O’BRIEN: I hope the Leader of the House appreciates that we are trying to facilitate this bill. 

Hon Kim Chance: Absolutely. 

Hon SIMON O’BRIEN: It is an important matter. 
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Hon SUE ELLERY: I have taken note of the questions Hon Simon O’Brien has raised. I am going to move that 
we report progress and seek leave to sit again. When the debate resumes, I will be in a position to indicate my 
answer to the questions. However, I will indicate now that the government will not support the amendment.  

Progress reported and leave granted to sit again, on motion by Hon Sue Ellery (Minister for Child 
Protection). 

House adjourned at 10.23 pm 
__________ 

 
 
 
 
 


